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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

"'l,c.'.:.'.ﬁ:'" March ¢, 1930

Hon. J. B. Engledﬂ'
Assistant County Attorney,
Linestonc County
Groegbeck, Texas

Dear Birg

Opinion No. Q-

Thie is to acknowl

ninizur an? maxinoum
f Lirmestone County.

You poin Hat Linestone County
has a populatioyg property valuation of
$17, 28Y, 770.00. g your county within the
provisicns of Sccdion\13 of le 8012e¢, Vernon's-Annotated

Civil S5t The { indlcated rcads as followsg

aving w-yopulation of twenty thou-
) inhabitants or wore, 2nd less
ed and ninety thousand (120,GC0)
ccording to the last preceding
Cendus, is hercby authorized and it
ts duty to fix the salaries of all
the\following named officers, to-wity @ & &
district clerk # # &, Each of sald officers
sball be paid in money an annual salery in
twvelve (12) equal installments of not less
than the total swn earned as compensation

by _him in his official capacity for the fige

cal year 1938, and not more than the maxinum
apount alIowed such ofTYcCcr under Ia§s CXIst-
ing on August 24, 19363 # « & and provided
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that in counties having a population of thirty-
seven thousand five hundred (37,500) and loss

than sixty thousand (60,000) sccording to the

last proceding Federal Ccensus, and having assess-
od valuation in excess of Twenty Million ($20,000,
000) Dollars, according to the last preceding ap-
proved tax roll of such county, the maximum

amount allowed such officers as salarics, may be
increased ono (14) per cent for each One Million
($1,000,000) Dol ars valuation or fractional part
thereof, in oxcess of said Twenty Million (420,000,
000) Dollars valuation over and above the maximum
anount allowed such officer under laws existing on
August 24, 1935, % % «*

As stated by you, Limcstone County does not have a
sufficicently large assesscd tax valuation to avail an officer
of the one (1%4) per contum per million increascs provided for

in the bill and therefore said provision will not be noticed
further.

It will be scen from reading the above-quoted portion
of the act that it 1s the duty of the Comissioners! Court to

fix the salary of the District Clerk within the following l1im-
its;

L. Minimwag %“e%#not less than the total

sun earncd ag compepsation by him in his offi-
cial capacity for the fiscal year 1935, %

_ 2, Maximuny ®##s not more than thec maxi-
mueu apount allowed such officer under laws exist-

ing on August 24, 1035, % (Section 13, Art. 39 12e,
supra).

1n determining the application to be made to ascertain
the minimun salary, we must interpret the meaning of the words
“earned ag compensation ¥ Does this mean the fees actually col -
jected by the officer for the year 1935, or does it contemplate
the net fecs earned, including both the fees actually collected
and those which for any reason werc uncollected?

The Officers! Salary Bill (of which Art. 912¢, supra,
is a part) was passed by the Forty-fourth Legislature at 1its
sccond~-called session in 1735; as finally passed it was a con-
ference committee report of Senate Bill No, 5.

In construing the statutory language *earned as compen-
sation®™, the courts would bc authorized to ascertain the legis-
lative intent, and to so ascertain may consult any available
source of information, especially referring to the legislative
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history of an enactment. Grasso v. Cannon Lall ilotor Freight
Lines, (Com. App.) 81 5. W. (2a) 482, Reference may be made
to legislative journals and rccords in order to ascertain the
history of the passage of the act, to clarify it, or to dis-
close tho intention of the law-making body. Red Rivoer Nat.

Bank v. Ferguson, (Civ. App. ) 192 S. W. 1088, affirmed 206
S. W. 923,

In undertaking the task of ascertaining the legislative
intent as to the minimum salaries to be paid officors general-
1y (distriot clerks included specifically), we have carefully
exanined the Scnate Journal and the House Journal of the scc-
ond~called session of the Forty«fourth Legislature.

¥e find Senate Bill No. 5 was originally introduced
in the Scnate by Senator Delerry on October 23, 1936. It was
rcforred to the Committee on State Affairs (Senate Journal,
Forty-fourth Legislature, Second-called Session, 1035, p.38);
favorably reported (p. 44); considered, and amended in many
respects (pp. 40, 47, 50, 51, 63, 62, 64, &8, 66, 69, 70, 72,
73, 74); pessed to cngrosement (p.74); constitutional rule sus-
ponded, and finally passed (p.74); cngrossed (p, 88); rcceived
from House with emendments (p. 100); Confercnce Committec re-
quested and named (p. 102); Conference reports (p. 432); Con-
ference report adopted by Scnate (p. 454); reported as adopted

by Bouse (p. 490); sipned by President of Senate (p. 508); and
enrolled (p. 506).

Among, the Senate amendments recorded when the body was
considering the bill, and beforec it was sent to the House,
was the amendnent to section 15 of the original bill, the pur-
pose being to fix the salaries of named officers (including

the District Clerk), submitted by Scnator Davis, containing
the rollowing languanges

®"gssfach of said offlicers and their depu-
ties, assistants and clerks shall be paid in
money in annual salary in twelve equal install-
ments of not less_than the total sun received
as compensation by him in his official capacity
Tor the I'iscal year 1035, and not more than the
naxinum amount allowed such officer under rener- .
al and special laws existing on August 24, 1035,
# « #%,  (Senate Journal, supra, p, 64).

This amendment was adopted by a viva voce vote, eas shown
on the same page of the journal.

scnator Davis offered another anendment to strike out
Section 17 of the bill and substitute” another in lieu thereof,
and the substitute was adopted, (p. 85, S. J.). Scction 17 re-
lated to precinct officers as well as county officers. In the
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substitute we find this languages

.

*# # # ghall pay unto each of said offi-
cers or deputies, assistants and clerks in

money an annual salary in twelve equal install-
ments of a o

as compensation by said officer, deput as-
gistant and clerk in his sald o“ficiéj caiacltx
for the fiscal year 1935, and not morc than the maxi-

mum anount allowed such officer under existing gener-
al and special laws; ® & a%,

On motion of Senator Deberry, both sections (15 and 17,
partially quoted above), werc further amended by striking out

the wgrds "and their deputics, assistants, and clerks®, (p. ée,
Be do)e

We find no further amcndments to the above-quoted parts
before the bill reached the House of Representatives. We do

find statements wec regard as significant in ®*Reasons for Vote®

- printed in the Journal by DcBerry after final passage in the

Senate (p.74, S.J. )1

"1 voted for final passage of S. B. No, 5,
realizing that it contained scveral objection-
able features, # # # 1 algo object to the sal-
ary schedule in the bill, as 1 think it would
boe better to have provided that the salaries
for the year 31938 be the same as the total com-
pensation rcceived by thesc offices in 1015,
Beginning with the year 1937, 1 think the bill
should have provided a fixed salary for each

official, as nearly as possible to what they
are now drawing.

"It is ny hope that in the Conferencc Com-
mittec these and other faults can be taken out
of the bi11,*

~ When the Senate Bill rcached the House (House Journal,
44th Legislature, Sccond-called Session, p. 125) on October
30, 1935, it was later in the sanc day read first time and re-
ferred to the Committee on Counties (p. 133), and favorably re-
ported (p. 192). The bill was laid before the House in licu
of the Housc Bill (M. B. No, 52) on the game subject on Novem-
ber 3, 1036 (p., 184), when Representative Knetsch offered an
anendoent to Senate Bill Ko, 5, same being H. B, 52, as a sub-
stitute for the Senate Bill. The amendnent (S. B. No, &, su-
pra), was variously amended (pp. 184 to 190 inclusive, none of
which amcndments were gemcane to the point we are investiecat-
ing), and was adopted in lieu of House Bill 52, (p, 100). It
was then passed to third reading, the constitutional rule was

e XAV
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suspendod, and passed finally in the House, {p. 191). The
Scnate reported refusal to concur in the House amondmonts
(p. 201), the House Conferecnce Corusittec was appointed (p.
202)3 the Conference Committcoe made its report to the
Houso (p. 455); was taken up and adopted by the House (pp,
484-485); the Scnate reported adopted (p. 493), and it was
duly signed by the Speaker of the House (p, 586).

We have carefully verified the above proceedings and
ascertained the exact language of the bills as introduced in

each iouse by inspecting the original papers on file in the
office of the Secrctary of State.

House B1l11l No, 52, as originally introduced provided

. the minimun and maximum salaries in section 8b therecofg

"# # % Each of said officers and their
deputies, assistants and clerks shall be paid

in money an annual salary in twelve equal in-
stallments of not less than the total sum re-

ceived as compensation by him in his official
capacity for tho fiscal year 1935 and not more
than the maximum anount allowed such officer
under existing general and special laws,*

In the original Scnate Bill, as introduced by Senator
DeBerry, the salary schedule was sct up in brackets of coun-
tics classified according to population. This was section
16 of the bill introduced. 1t provided a range of from not
Jess than Twenty-one Hundred ($2100,00) Dollars nor morc than
Threc Thousand ($3000.00) Dollars in counties from twenty
thousand to twenty-five thousand population, and in various
population drackets increased the allowable salary to not less
than five thousand ($5000.00) Dollars nor more than Sixty-five

Hundred ($8500,00) Dollars as the absolute maximum in any event.
It then contained this proviso,

"Provided, however, that the salaries to
be fixed by the Commissioncerst Court for the
above named officers for the figcal year begin-
ning January 1, 1936, shall pot be less than
ninety {90%) per cent of the compensation earn-
ed, collectced and retaincd by such officer for
the fiscal year eénding December 31, 1035, but
In no evenl to exceed the maximum salary allow-
cd under thc provisions of Art. 3883 as amended
by Chapter 220 of the General Laws of Regular
Session of the 434 Legislature,®

when the Confercnce Committee reported, it had discarded
many of the features of both L. B. 52 and S. B. 6 and had writ-

ten an entirely new bill. The language of Gec, 8b of the House
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B1ll and of scction 15 of the Scnate B4l11, had disappcared
altogether. Section 13 was devoted to the subject matter,

and as submitted by the Conference Comaittec, adopted by

both houses and eigned by the Governor, is in exact languape
the same as section 13 of Article B912e¢ of VYernon's Civil
Statutes. The language "not less than the total sun earped

as coppensation by hin in his official capaoity for the fiscal
year 1036" appears for the first time in the Confercnce Com-
"mittee rcport, which became the law. The words "total sum re-
coived as compensation® placed in section 15 by Senator Davis!
anenducnt, were thus supersedod. Also in scction 17, relating
to precinct officers, thc words “carnoed as compcnsation earned
by him®, appear for the first time in liou of Senator Davie®
language, "not less than the total sun received as compensa-
tion by said officer", ctc. Gone also was thc lanmuage of old
li« B« 52 "not less than the total sum received as compensation
by him,® The word *receivced" was changed to Yecarned", The
legislative intent is thus subject to no possible dispute; they

intended the word Tearned" to be in the law rather than the word
‘ 'rece;ved!.

Webster's New Intcrnational Dictionary, second edition,
defines the word “earn¥g

*To merit or desecrve, as by labor or ser-
~vice; to do that which entitles one to (a re-
wvard, whether the reward is received or not);"

The same authority defines "receive®;

*To come into possession of, get, acquire,
or the like frou any source cutside of onetelf
or itself,*

And Vebster says "compensation® meansg

*That which constitutes, or is regarded as,
an equivalent or recompense; that which makes
good the lack of variation of something else;
that which compensates for loss or privation;

anends; renuncration; rcconppense; as ¢compensa-
tion to dispossessed owners®,

in the casc of Cone v. Gardner, 3 S. W. (2d) 1, at p, 3
the Supreme Court of Arkansas discusees the mecaning of the word
*compensation® and the following scntencc appearsi

*Compensation, which is used in the sense
of reimbursement, means cither salary or fees,
and it may also include expenses, "
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From tho foregoing, we are of opinion that as the
statute was finally cenacted it provides the officer shall
be cntitled to "not less than the total sun earncd as com-

" rather than "sun collectcd®™ or "earned and collect-
ed", that in arriving at the correct minimum to be paid said
officer, the Cormigsioners' Court should consider the sum
total of both the fecs collected and uncollected to which
he would havc been legally cntitled for the year 1938,

Ve note your question as to whether ex-officio compen-
sation paid in 1933 should be included in computing the mini-
mu salary of the officer. Article 3898, R. C. 8. 1928, pro-
vides for such ex-officio as frollows:

*The Commissioncre! Court is hercby do-
barred from allowing compensation for ex-
officio services to county officials when the
compensation and excess fees which they are
allowed to retain shall rcach the maximum pro-
vided for in this chapter. In cascs where the
compensation and exccss fees which the officers
arc alloved to retain shall not reach the maxi-
mum provided for in this chapter, the Commiss-
‘donerg! Court shall allow compensation for ex-
officlo services when, in their judgment, such
compensation 1s necessary, provided, such com-
pensation for ex-officio services allowed sghall
not increasc the compensation of the official
beyond the maximum of compensation and excess
fees allowed to be rctained by him under this
chapter. Provided, however, the ex officio
herein authorized shall be allowed only after
an opportunity for a public hearing and only
upon the affirmative vote of at least three
members of the Commissionerst! Court,®

Clearly, such ex-officio as was allowed and paid is

within the meaning of the phrasc "total sua earncd as conm-
pensation, *

You are thercfore adviscd that the ex-officio salary
paid an officer in 1935 should be taken into consideration

in computing the minimum salary of such officer under the
present law.

Your next question is whether the expenscs for deputy
bire, premium on surety bond, telephone and postage should be
deducted from the total rcceipts-of the office in computing

the "total sum earned as compensation by him in his official
capacity. "
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We again note the exact lanpuage of the act as
finally passedy

"not less than the total sum earnped
as compensation by him in his official
capacity for the fiscal yecar' 1938, "

The laws in force in 1938 affecting the compensation
of officers are stated in Articles 3883, 3891 and 3808, The
sun total of earnings under all threc of said articles con-
stituted the compensation of said officers. However, the

' county did not pay any of the authorized expenditures. Arti.
cle 35891 providoed otherwisos

®“Each officer named in this Chapter
shall first out of the current fece of
his office pay or be paid the amount al-
lowed him under the provisions of Article
3883, together with the salaries of his
assistants and deputies, and authorized
expensed under Article 3ge@, and the anount
necedsary to cover costs of premium on
whatever surcty bond may be required by law, ™

There was no provision of the statute guarantecing
the officer he should first receive the amount allowed under
the provisions of Art, 3883, 80 the officer had to pay author-
ized expenditures ocut of the funds coming into his hands, ir-
regpecotive of whether the amount mentioned in Art. 3887 was
earned or colleeted. Thercfore, the "total sum earned as com-
pensation by him®™ was thoe net total earned after payment of
his authorilized expenses. The Legistature did not etipulate
®"earncd by the office", but rather ®earned by him, *

¥c are of opinion, and you are so advised, that the
Commissioners* Court should deduct from the total compcnsation
earned, collected and uncollected, the expenses of the office

for the year 1935 which vwere legally allowed by the Commiss-
ioners!' Court for that year.

From the facts and figures furnished by you, we arrive
at the mininun salary of the District Clerk of Limestone County:

Fees collected - =~ - - - - = = « = = $2138, 38
Ex-officic salary- - = = = = = - = - 900,00
Fees earncd dbut not cecllected- - - = 484,44
GROSS TOTAL EARNIDe = = = = = « = §3520, 82
Deduct amount of authorized ex-
PENSC8~ = = = = = = =« = « = ~ == 9518, 75
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Wc concludo the minimum figuro at which the annual
salary of the District Clerk of Limestone County c¢an be
sct is Two Thousand SiX lUundred Four Dollars and Seven
Cents ($2,604.07),

We pnext consider the maximum salary of the officer
in question and adverting to section 13 of Art, 3012e,
supra, find the following:

*and not nmore than the maximum amount
allowed suck officer undcr laws existing on
August 24, 16356;" :

Un the date mentioned the maximun sum permitted by
law to be retained by the District Clerk in a county of
your population bracket was Forty-two Hundred and Fifty
Dollars ($4280,00), as set out in Chapter 327, General and
Special Laws, Forty-fourth Legislature, Regular Session, p.
762 at page 763. This is present Article 3881, Vernon's
R. C. 5., effective Lay 18, 10335, Therefore, thec maximun
the court could set the salary would be Forty-~two Hundred
and Fifty ($4,250,00) Dollars.

Yours very truly

ATTORNEY GENLRAL OF TLXAS

moie W/ﬂéﬁ/

nljamnin Toodall
Assistant

Bw-ilR
APPROYED{

/ATTURNEY GENERAL OF TEXAS M“L\'



